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1Tr. This case involves a construction dispute between the Mississippi State Port Authority at

Gulfport and Southern Industrial Contractors LLC (SIC). After the Port Authority terminated its

contract with SIC, SIC filed a motion to compel arbitration, or alternatively, a one-count

complaint for breach of contract, in the Circuit Court of the First Judicial District of Hinds

County, Mississippi. The Port Authority moved to dismiss SIC's motion to compel
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arbitration, arguing that (r) the contract between the parties did not contain a binding arbitration

agreement; (z) SIC had effectively asserted a tortious wrongful-termination claim and failed to

comply with the Mississippi Tort Claims Act (MTCA) prior to filing that claim; and (g) venue is

improper because the lawsuit should be heard in the First Judicial District of the Harrison County

Circuit Court of Mississippi. The circuit court summarily granted SIC's motion to compel

arbitration, and denied the Port Authority's motion to dismiss. The Port Authority appeals both

orders.

fl2. We find that the contract between the parties does not contain a binding arbitration
agreement, and we reverse and render the circuit court's order compelling arbitration for this

reason. We further find that the MTCA does not apply to SIC's breach of contract claim, and, thus,

we affirm the circuit court's denial of the Port Authority's motion to dismiss as to that issue.

Finally, we find that venue is improper in the First Judicial District of Hinds County, Mississippi,

and we, therefore, reverse and remand on this issue, with instructions to the circuit court that this

lawsuit should be transferred to the First Judicial District of Harrison County, Mississippi,

pursuant to Mississippi Code Annotated section 11-11-3 (Rev. zoo4), which is Mississippi's general

circuit-court venue statute.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

flg. This dispute arises out of a public-works contract that was awarded by the Port Authority to

SIC (the Contract) for a construction project known as West Pier Facilities, Project 3oS (the

Project). The Project is for the construction of a r,3oo-foot-long by zz6-
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foot-wide transit shed and two smaller buildings.l The Port Authority and SIC executed the

Contract on JuIy zS, zor4.

fl4. During the course of construction, SIC encountered large underground debris fields in the

same location where SIC was to drive the foundation pilings for the transit shed. The debris

removal resulted in extra work for SIC, construction delays ensued, and disputes arose between
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the Port Authority and SIC regarding timing and payment for the additional work. Ultimately, the

Port Authority terminated the Contract in a letter dated September 14, zo16, entitled "NOTICE

OF MATERIAL BREACH OF CONTRACT . . . AND NOTICE OF TERMINATION.'' In that letteT,

the Port Authority cited to paragraph z9 ofthe general conditions ofthe Contract and stated that
in accordance with that provision, it was terminating the Contract for cause. The letter then

provided the specific reasons for termination, with citations to specific Contract provisions.

lTS. On November rt, 2ot6, counsel for SIC sent an email to counsel for the Port Authority asking

whether the Port Authority would be "willing to resolve all claims and contract disputes by

arbitration in the event that the present efforts to negotiate a settlement fail." Counsel for the Port

Authority responded that same day, sending an email in which he said that "[the Port Authority],

as a state agency, cannot agree to arbitration." Byletter dated
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November rS, 2oL6, SIC sent the Port Authority a "notice of intention to arbitrate . . . the claims

and contract disputes between SIC and the [Port Authority] arising out of the . . . Project." In its
notice, SIC specified that "[t]he nature ofthe dispute involves losses sustained by SIC as a result of
the [Port Authority's] breach of its contractual obligations." SIC quantified each of its claims in its

notice, including a line-item for "wrongful termination" in the amount of $to,ooo,ooo.

fl6. Two days later, SIC filed its motion to compel arbitration in the Hinds County Circuit Court,

alleging that "[t]he [Port Authority] is . . . liable for all losses sustained by SIC as a result of the

fPort Authority's] breach of its contractual obligations," and asking the circuit court to enter an

order compelling the Port Authority to engage in binding arbitration to resolve the matter. In
support of its motion to compel arbitration, SIC relied upon Section 8 of Attachment 5 to the

Contract (sometimes referred to as Section 8).a Attachment No. S is titled "Mississippi

Development Authority Special Provisions to be included in all Contracts between the

Subrecipient and Contracted Parties and in ALL Contracts between Contracted Parties and their
Subcontractors." Section 8 of Attachment 5 provides:

B. The Subrecipient [Port Authority] and the Contracted Party ISICI agree to resolve

all claims and contract disputes by negotiations, arbitration, litigation, or other

means as provided in the Contract documents and state law, prior to submission of
any related change order or Contract Amendment to MDA for review and approval,

in order to obtain a grant eiigibility or allowability determination.
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fl7. Alternatively, SIC included in its motion to compel arbitration its complaint against the Port
Authority. SIC asserted a single count, "COUNT I: BREACH OF CONTRACT," alleging that "[t]he

[Port Authority's] actions and omissions constitute a breach of the contract between SIC and [the
Port Authorityl for which the [Port Authority] is liable to SIC." SIC further alleged that it is

entitled to liquidated damages for an amount not less than $ro,o39,37r.3o, and "damages in the

amount of $to,ooo,ooo for its wrongful termination."

flS. The Port Authority responded by filing a motion to dismiss in which it asserted that (r) there

was not an enforceable agreement to arbitrate between the parties and that the Port Authority
does not have the authority to agree to arbitrate under Mississippi law; (z) upon dismissal of the

motion to compel arbitration, the circuit court should dismiss all alternative claims for relief
which fall within the purview of the MTCA because SIC did not provide the required ninety-days'

rvritten notice under the MTCA prior to filing its tort claim for vwongful termination;s and (3)

venue is improper because the lawsuit should be heard in the Circuit Court of the First Judicial
District of Harrison County, Mississippi.

.lT9. After holding a hearing on the parties' motions, the circuit court, in separate, one-page orders,

summarily granted SIC's motion to compel arbitration and denied the Port Authority's motion to

dismiss.

lTro. The Port Authority appeals both orders, asserting three primary issues: (r) whether the
parties agreed to binding arbitration; (z) whether the MTCA applies to SIC's urrongful
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termination-of-contract claim; and (g) Whether venue is improper in the First Judicial District of
Hinds County, Mississippi, requiring dismissal or transfer to the First Judicial District of Harrison

County, Mississippi, pursuant to the applicable venue statute.

STANDARD OF REVIEW AND OTHER APPLICAB LB STANDARDS

1T11. "A grant or denial of a motion to compel arbitration is reviewed de novo." Harrison Cty.

Commercial Lot LLC u. H. Gordon Myrick Inc., to7 So. 3d g43, g4g (lTrz) (Miss. zor3); Driuer
Pipeline Co. Inc. u. Williams Transp. LLC, ro4 So. 3d B4S, 847 (ll5) (Miss. zorz). A de novo

standard of review also applies when reviewing a trial court's denial of a motion to dismiss.

Booneuille Collision Repair Inc. u. Cifu of Booneuille, r5z So. gd z6g, z6g (lil (Miss. zot4).
Additionally, "[c]ontract interpretation is a question of law that is reviewed de novo." Driuer
Pipeline,lo4 So. gd aL847 (flS). Finally, regarding venue, the Mississippi Supreme Court has held

that a trial court's ruling regarding venue will not be disturbed "unless it clearly appears that there

has been an abuse of discretion or that the discretion has not been justly and properly exercised
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under the circumstances of the case. But if the interpretation of a venue statute is at issue, this

Court will review the trial court's [venue] decision de novo." Holmes u. McMillan, zr So. gd 6t4,

6tZ (lTB) (Miss. zoog) (internal quotation mark omitted).

flrz. SIC, as the party seeking to invoke arbitration under Section 8 of Attachment 5 to the

Contract, bears the burden of establishing that this provision creates a binding arbitration
agreement. Wellness Inc. u. Pearl Riuer Cta. Hosp., r7B So. gd 1287, tzgz (lt+) (Miss. zor5). The

courts apply a two-prong test in determining whether a motion to compel
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arbitration should be granted:

Under the first prong, the court should determine whether the parties have agreed to

arbitrate the dispute . . . . In order to determine if the parties have agreed to
arbitrate the dispute, two considerations are taken into account: (r) whether there is

a valid arbitration agreement; and (z) whether the parties' dispute is within the

scope of the arbitration agreement. If the court determines that the parties did in
fact agree to arbitrate their dispute, the second prong is applied. The United States

Supreme Court has instructed that the second prong is whether legal constraints

external to the parties' agreement foreclosed arbitration of those claims.

Driuer Pipeline, ro4 So. 3d at 849 (flrz) (citations and internal quotation marks omitted)

flr3. Although the Mississippi courts recognize the "liberal federal policy favoring arbitration,"

Qualcomm Inc. u. Am. Wireless License Grp. LLC,98o So. zd z6r, z68 (flrS) (Miss. zooT), the

courts "will not construe arbitration agreements so broadly 'as to encompass claims and parties

that were not intended by the original contract."' Driuer Pipeline, ro4 So. 3d at B5o ('!lrg) (quoting

Smith ex rel. Smith u. Captain D's LLC,963 So. zd 1116, rrrg (flrr) (Miss. zooZ)). This is so

because "arbitration is a matter of contract and a party cannot be required to submit to arbitration
any dispute which he has not agreed so to submit." Id.

DISCUSSION

I. Whether Section 8 of Attachment 5 to the Contract is a Binding Arbitration
Agreement

l|r+. As noted, the arbitration language at issue in this case is contained in Section 8 of Attachment

5 to the Contract, which provides as follows:
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Attachment No. 5. Mississippi Development Authority Special Provisions
to be included in all Contracts between the Subrecipient and Contracted
Parties and in ALL Contracts between Contracted Parties
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and their Subcontractors.

8. The Subrecipient [Port Authority] and the Contracted Party [SIC] agree to resolve

all claims and contract disputes by negotiations, arbitration, litigation, or other

means as provided in the Contract documents and state law, prior to submission of
any related change order or Contract Amendment to MDA for review and approval,

in order to obtain a grant eligibility or allowability determination.

The Port Authority asserts that Section 8 is not a binding arbitration clause because, by its plain

terms, the parties have not manifested their intent to make arbitration their sole remedy or to
waive their rights to litigation.

flr5. In particular, the Port Authority argues that for an arbitration provision in a contract to be

enforceable, that provision must make arbitration the only remedy. Brennan u. King, tgg F.gd

zg9, 265-67 (rst Cir. rggB); see Red Brick Partners-Brokerage LLC v. Staubach Co., No.

4:o8cv8z-SPM-WCS, 2oo8 WL 2749689, at *4 (N.D. FIa. zoo8) ("Inherent to the notion of
agreeing to arbitrate . . disputes through to completion is that such procedures must be

mandatory and exclusive."). Further, the Mississippi Supreme Court "traditionally has viewed

arbitration agreements as tantamount to a settlement between the parties where the arbitration
agreement would be the exclusiue source of rights and liabilities of the parties." Robinson u.

Henne, rr5 So. gd 797, Boz (llrS) (Miss. zor3) (emphasis added) (internal quotation mark

omitted); Citg of Hattiesburg u. Precision Constr. LLC, tgz So. 3d ro89, ro96 ('llzZ) (Miss' Ct.

App. zo16). Additionally, "when parties agree to binding arbitration, they waive their rights to

litigate . . . ." Storm Reconstruction Serus. Inc. u. KeIIogg Brown & Root Serus. fnc., No.

I:o6CY7z6-LG-JMR, zooTWLgrz411g, at "3 (S.D.
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Miss. Oct. 24, zoo7); see also Qualcomm, gSo So. zd at z69 (lTrS). Section B provides that the

parties "agree to resolve all claims and contract disputes by negotiations, arbitration, litigation, or

other means as provided in the Contract documents and state law . . . ." The Port Authority asserts

6



that the parties did not agree to make arbitration their exclusive remedy under the plain wording

of this provision, nor did they agree to waive their right to resolve their claims by litigation. In
short, the Port Authority asserts that Section B of the Contract does not create a binding
arbitration agreement between the parties.

1T16. SIC, on the other hand, asserts that Section 8 clearly and unambiguously provides that the
parties "agree" to resolve their disputes by any of the means set forth in the provision, including

arbitration, and SIC has chosen to arbitrate the dispute from the alternatives offered. SIC asserts

that an arbitration provision need not be identified as an exclusive means of dispute resolution;
rather, once a party elects arbitration, the other party cannot neutralize that choice by insisting on

litigating in court. For this proposition, SIC relies upon cases that hold that clauses providing, for
example, that the other party may elecl to submit a dispute to binding arbitration, are binding
notwithstanding use of the word "may."4
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flr7. We find that the plain language of Section B of Attachment 5 to the Contract shows that there

was no agreement to arbitrate between the parties. Accordingly, we hold that the circuit court

erred in granting SIC's motion to compel arbitration. The cases SIC relibs upon in support of its

argument that Section 8 is a binding arbitration agreement are distinguishable and do not support

its argument on this issue. Unlike the provisions in the cases SIC cites, Section B does not use

express, unconditional language providing either party with the unilateral right to submit a

dispute to binding arbitration. Instead, it provides the parties with various dispute resolution

options, none to the exclusion of the other.

flr8. Further, in the cases SIC relies upon, either (r) the parties had unequivocally agreed to

arbitrate a set of claims in the contracls or (z) the contract contained detailed arbitration
provisions-which provided, for example, for the selection of arbitrators, the location of
arbitration, and the rules governing arbitration-which confirmed that the parties agreed to

arbitrate their disputes.6In contrast, Section 8 is part of Attachment 5 of the Contract, which sets

forth the MDA's Standard Terms and Conditions, and basically serves to notify the
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parties that they were free to choose how to resolve their disputes by including a dispute

resolution provision in the main Contract or by leaving the matter open to the options provided by

state law. We find no legal basis for SIC's proposition that the open-ended language of Section B

converts to a binding arbitration agreement simply because the parties left the matter of dispute

resolution open to options provided under state law.
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1lrg. SIC also relies upon ,Flcrrison County Commercial Lot LLC u. H. Gordon Myrick Inc., ro7 So.

Sd g+S (Miss. zor3), for the proposition that arbitration need not be the exclusive dispute

resolution mechanism in a contract in order for it to be enforceable. Id. at 9So.51 (lTflr6-r8). We

also find lhat Myrick is distinguishable. In Myrick, the contract provided for two categories of
claims-one category of claims was subject to arbitration, and the other category, "[c]laims

relating to aesthetic effect," id. at 9So (flr6), could be litigated. The Mississippi Supreme Court

held that the separate arbitration provisions "state[d] clearly that mediation is a condition

precedent to arbitration, and arbitration is the sole method of dispute resolution for all claims,

except those related to aesthetic effect." Id. at g5t (l1tg).2 That is not the case with respect to the

plain language of Section B in this case.

'lfzo. Finally, SIC argues that the lack of details regarding how arbitration is to be
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conducted should not be a consideration in determining whether Section 8 is a binding arbitration
provision because the Mississippi Arbitration Act provides default rules governing the arbitration
process.s We acknowledge that the lack of details regarding how arbitration is to be conducted is

not a dispositive factor, but it does lend additional support to our determination that the plain

language of Section 8 does not convey the requisite intent to arbitrate which must be present in
order to bind the parties to arbitration. Driuer Pipeline, ro4 So. 3d at 85o (llr3) ("Arbitration is a

matter of contract and a party cannot be required to submit to arbitration any dispute which he

has not agreed so to submit."). In the words of the supreme court in Driuer Pipeline, "[b]ased on

what is before us, we find that the parties did not agree to submit to arbitration, and we will not
require parties to arbitrate when they did not agree to do so." .Id.

flzr. As addressed above, in determining whether a motion to compel arbitration should have been

granted, we must first "determine if the parties have agreed to arbitrate the dispute, [which
involvesl two considerations lthat] are taken into account: (r) whether there is a valid arbitration

agreement and (z) whether the parties' dispute is within the scope of the arbitration agreement."

Id. at B+g (flrz). In light of our finding that the plain language of the Contract reveals no

agreement to arbitrate, our "analysis stops with the first consideration of [this] test, and we need

not go any further." Id. al BSo (t]r+). We reverse and render the circuit court's order granting SIC's

motion to compel arbitration.
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II. Whether SIC's Wrongful Termination Clairn Falls Within the Purview of the
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MTCA

flzz. Having reversed the circuit court's order granting SIC's motion to compel arbitration, we next

address the Port Authority's assertion that the circuit court's order denying its motion to dismiss

should be reversed because SIC's lwongful termination claim in its complaint is covered by the

MTCA. Because SIC did not provide the Port Authority with ninety days' written notice as

required under the MTCA, see Mississippi Code Annotated section rr-46-rr(r) (Rev. zoo4),e the

Port Authority asserts that this claim should be dismissed.

tTz3. The Port Authority bases its argument that SIC has asserted a tortious wrongful termination
claim on one sentence from SIC's complaint alleging that "SIC is entitled to damages in the
amount of $to,ooo,ooo for its vwongful termination." Relying primarily upon Suddith u. the

Uniuersity of Southern Mrssissippi, gT7 So.zd rr58 (Miss. Ct. App. zooT), the Port Authority
argues that SIC's wrongful termination claim is a state law tort claim within the purview of the

MTCA.

tTz4. The Port Authority's reliance on Suddirh is misplaced. In Suddith, the plaintiff brought
numerous claims against the University and others, including federal claims, a breach of contract
claim under the plaintiffs employ'rnent contract, and various state-law tort claims. 977 So. zd at

116S (1lS). This Court addressed Suddith's breach of contract claim on the merits, affirming the

trial court's grant of summary judgment in the defendants'favor
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based on its determination that the University and others "did not breach Suddith's contract by
failing to act on his untimely grievance." Id. atttZZ (n+z).

lTzS. This Court then held that Suddith's tort claims were governed by the MTCA, id. at (fl4+), and

analyzed those claims under the MTCA. In doing so, we specified that "Suddith's tort claims . . .

included negligence, tortious interference with Suddith's employment contract, intentional

infliction of emotional distress, negligent infliction of emotional distress, outrage, promissory

estoppel, equitable estoppel, and detrimental reliance." Id. at (l]+g). Our review of SIC's complaint
shows that SIC makes no such claims here, nor does SIC assert any claim based upon any implied

covenants, such as an implied covenant of good faith and fair dealing. As such, we find that the

Port Authority's assignment of error on this issue is without merit.

1T26. In particular, SIC's lawsuit does not reference negligence or any delictual acts on the part of
the Port Authority. In its complaint, SIC alleges one count against the Port Authority, entitled
"COUNT I: BREACH OF CONTRACT," which provides: "[t]he [Port Authority's] actions and
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omissions constitute a breach of the contract between SIC and [the Port Authority] for which the

fPort Authority] is liable to SIC." Attached to SIC's complaint is SIC's notice of intention to

arbitrate that, consistent with the allegations in SIC's lawsuit, provides that "[t]he nature of the

dispute involves losses sustained by SIC as a result of the [Port Authority's] breach of its
contractual obligations." SIC quantified each of its claims in its notice, including a line-item for

"wrongful termination" in the amount of $to,ooo,ooo. Although SIC does not expressly cite the

termination clause of the Contract, we find no
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indication in SIC's complaint, including the attached notice of intention to arbitrate, that SIC is

seeking anything more than damages incurred as a result of the Port Authority's alleged rvrongful

breach of the Contract, including the termination provision. SIC is the master of its complaint and

is entitled to control the type of claims asserted in its lawsuit. See, e.9., Patton Med. of GuIf Coast

Inc. u. Rel/e, No. zotT-CA-oorzz-COA, zor8 WL r6oe5r8, at *tz n.B (1T66) (Miss. Ct. App. Apr. 3,

zorB).

1127.In short, the MTCA is not implicated in this case. A contract exists between the parties, SIC

has brought this action for breach of that specific contract and has not alleged any breach of some

duty independent of the Contract. See, e.9., HazeII Mach. Co. u. Shahan, 249 Miss. 3or, gt7, t6t
So. zd 6tB, 6z9 (tg6+) ("Actions at law of a personal nature may be, in form, either ex contractu-
that is, based upon contract-or ex delicto-based upon tort . . . and a mere matter of contract

cannotbeconvertedintoatort....Inageneralway,atortisdistinguishedfromabreachof
contract in that the latter arises under an agreement of the parties, whereas the tort, ordinarily, is

a violation of a duty fixed by law, independent of contract or the will of the parties. . . ."); CIauseII

u. Bourque, r5B So. gd 384, 391 (1123) (Miss. Ct. App. zor5) ("[T]he breach of a contract (whether

described as negligent or not) is not actionable in tort under an ordinary negligence theory unless

breaching the contract also breached a duty of care recognized by tort law.") (internal quotation

marks omitted). We affirm the circuit court's order denying the Port Authority's motion to dismiss

on this issue.

III. Whether Venue is Improper in the First Judicial District of Hinds County
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flz8. Having determined that the parties did not agree to arbitrate this matter, and that SIC's

breach of contract claim is not subject to the MTCA, we turn to the Port Authority's final
assignment of error concerning the proper venue for this matter. The Port Authority asserts that
venue is improper in the First Judicial District of Hinds County, and that the proper venue for this

lawsuit is in the First Judicial District of Harrison County because the Port Authority resides in
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Harrison County, the events giving rise to the lawsuit occurred in Harrison County, and the Port

Authority's principal and only place of business is in Harrison County. We find that pursuant to
Mississippi's general venue statute, Mississippi Code Annotated section 11-11-3 (Rev. zoo4),
venue is proper in the First Judicial District of Harrison County.

fl29. Mississippi Rule of Civil Procedure Sz(b) provides that venue shall be governed exclusively

by statute. In this case, there is not a specific statute governing venue under the Port Authority's

enabling legislation, the State Ports and Harbors Law (Mississippi Code Annotated section 59-5-1
through section 59-5-69 (Rev. zor3), nor is there any other specific statutory provision governing

venue in this matter.lo As such, venue for SIC's breach of contract claim is governed by the general

venue statute for circuit courts, section 11-11-8, which provides, in relevant part, as follows:

Civil actions of which the circuit court has original jurisdiction shall be commenced

in the county where the defendant resides, or, if a corporation, in the county of its
principal place of business, or in the county where a substantial alleged act or
omission occurred or where a substantial event that
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caused the injury occurred.

Miss. Code Ann. 5 n-rr-g(rXa)(i) (Rev. zoo4)

flgo. SiC does not dispute that the Port Authority's "principal place of business" is in Harrison

County, nor does it provide any record citation, argument, or authority that a "substantial event"

giving rise to its breach of contract claim occurred any'''rhere other than in Harrison County. SIC,

however, asserts that venue is proper in Hinds County because the Port Authority is an "agency of
the state", see Miss. Code Ann. S 59-5-21 (Rev. zor3), and that both the Mississippi Supreme

Court and this Court have recognized that a state agency "resides" in Hinds County for venue

purposes. See Moore u. BeII Cheurolet-Pontiac-Buick-GMc LLC, 864 So. zd g3g, 944-45 (lTflzz-

z3) (Miss. zoo4); Office of Gouernor Diu. of Medicaid u. Johnson, g5o So. zd ro33, 1og5 (lT5)

(Miss. Ct. App. 2006).11

tT3r. In Moore, the Mississippi Supreme Court relied upon Mississippi Code Annotated section rr-
45-r (Rev. zorz) in determining that Hinds County was the proper venue for a discovery lawsuit

brought by the Mississippi Automobile Dealers against the attorney general in his official capacity.

864 So. 2d at 944-4S (flfl22-zg). In addressing where the Attorney
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General's Office "resides" for purposes of determining venue under the general chancery court
venue Statute,e the supreme court looked to the portion of section rt-45-r italicized below, which
addresses where lawsuits against the state may be brought, as follows:

Any person having a claim against the State of Mississippi, after demand made of
the auditor of public accounts therefor, and his refusal to issue a warrant on the
treasurer in payment of such claim, may, where it is not otherwise provided, bring
suit therefor against the state, in the court hauing jurisdiction of the subject metter
ushich holds irs sessions at the seqt of gouernment. . . .

Miss. Code Ann. $ tr-45-r (emphasis added). The supreme court further observed that Article 4,
Section ror of the Mississippi Constitution provides that "[t]he seat of government of the state
shall be at the city of Jackson." See Moore, 864 So. 2d at g4S (fl23). From this, the supreme court
held that "[c]learly, the proper county in which to have sued the Attorney General's Office, which
is a state agency, is the county in which the seat of government is located." Id. Citing Moore for
this proposition, this Court, in Johnson, held that proper venue under section rr-5-r belonged in
Hinds County for a plaintiffs appeal from the Division of Medicaid's denial of nursing home
benefits. Johnson, g5o So. 2d at 1og5 (fls).

fl32. We find that Moore and Johnson are distinguishable and do not apply here for several

reasons, and we hold that for purposes of determining venue under section 11-11-3 in this case, the
Port Authority "resides" in the First Judicial District of Harrison County, Mississippi. We first
observe that the agencies in Moore and Johnson had their principal places of business in Hinds
County (the Office of the Attorney General and the Mississippi
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Division of Medicaid, respectively),rr so there was no factual basis to challenge where those
agencies "reside" for venue purposes. Further, the Mississippi Supreme Court's recent decision in
Purdue Pharma L.P. u. Sfafe, No. zorT-IA-oo3oo-SCT, zor8 WL 507769g (Miss. Oct. rB, zor8),
shows that the "location" of a state agency is the relevant consideration. In Purdue Pharma, the
Mississippi Supreme Court applied section rr-rr-3(r)(b), which places venue in a civil action
against a nonresident "in the county where the plaintiff resides or is domiciled." Id. at x4 (nV).
The supreme court held that venue in Hinds County was appropriate because that is where "the

State's Medicaid agency is located . . . along with most state agencies." -fd. at x5 (!T1B).
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llgg. In this case the Port Authority's offices, operations, employees, and commissioners
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are located in Harrison County. Specifically, the Port Authority was created as a separate
governmental entity with the express right to sue and be sued in its own name, and is charged
with the oversight of the Port of Gulfport. See Miss. Code Ann. SS 59-5-21, Sg-S-57 (Rev. zor3).
The record and applicable statutory law reflect that the Port Authority's principal office, and all
Port facilities, are entirely situated in the City of Gulfport, Harrison County, Mississippi, see Miss.
Code Ann. I SS-S-SZ(S)(a) (referencing the Port Authority's operations and facilities "at the State
Port at Gulfport, Mississippi"), and all members of the Port Authority Board of Commissioners are
required to be residents of Harrison County. See Miss. Code Ann. S 59-5-21.

tlg+. We find no Mississippi case in which a state agency under these circumstances has been
deemed to reside in Hinds County for venue purposes. Further, decisions in our sister states
support the proposition that the Port Authority both "resides" and has its "principal place of
business" in Harrison County. See AIa. Youth Serus. Bd. u. E//is, 35o So. zd 4o5, 4o8 (tgZZ)
(recognizing that "[a] governmental body is generally regarded as having its residence for
purposes of venue in the county where its principal place of business is located, or in the place
where its domicile is fixed by law." (quoting 9zA C.J.S. Venue 5 nd GgZZ));tt see also Dickinson
u. FIa. Nat'I org.for women Inc.,76g So. zd r24s, :1247 (Fla. Dist. ct. App. zooo) ("pursuant to
section 47.oLL Florida Statutes (tggg), actions shall only be brought in the county where the
defendant resides. In the case of state agencies, the county of'residence' is where the agency's
headquarters are located.").

Page zr

t135. Also distinguishing the Port Authority from the defendant agencies in Moore and Johnson is

that although the Port Authority is deemed a state agency under section Sg-S-21, it possesses very
unique legislative characteristics under its enabling legislation. We find it particularly relevant
that the Port Authority is defined as a "governing authority," rather than an "agency" under the
state public purchasing laws, as follows:

The State Port Authority shall be considered to be a "governing authority" under the
state public purchasing laws as that term is defined in Section BL-7-r and used in
Sections 3r-7-r through 3r-7-78, and shall not be subject to the jurisdiction of the
Department of Finance and Administration, the Public Procurement Review Board
or the Bureau of Building, Grounds and Real Property Management . . . .
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Miss. Code Ann. $ Sg-SI7e)(b) (Rev. zor3). Compare Miss. Code Ann. $ 3r-7-r(a) (Supp. zot6)
(defining "agency" under the state public purchasing laws, and specifically excepting the
Mississippi State Port Authority), ruirh Miss. Code Ann. $ gt-Z-t(b) (Supp. zo16) (defining

"governing authority" under the state public purchasing laws and specifically including the

Mississippi State Port Authority). The Contract the Port Authority entered with SIC arose from the

Port Authority's procurement of a contractor for the Project, and we find no authority suggesting

that a "governing authority," having no connection at all to Hinds County, is generally subject to
venue in Hinds County in this context.

ng6. Moore and Johnson also lack precedential value in the case at hand because, as noted above,

the supreme court in Moore made its venue determination looking only at the portion of section

tr-45-r addressing where lawsuits against the state may be brought, i.e., "in the court having
jurisdiction of the subject matter which holds its sessions at the seat of government." See Moore,

864 So. 2dat944-45 (fl'1Izz-23;. The supreme court, however, did
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nof address the first portion of section r7-45-r, which, by its plain terms, limits application of this
statute to those cases in which demand is first made on the state auditor and he has refused to
pay, i.e., "[a]ny person having a claim against the State of Mississippi, after demand made of the

auditor of public accounts therefor, and his refusal fo issue a uqrrsnt on the treasurer in
payment of such claim may, where it is not otherwise provided, bring suit therefor against the

state in the court having jurisdiction of the subject matter which holds its sessions at the seat of
government . . . ." Miss. Code Ann. S rr-4b-r (emphasis added).

flgZ. This is relevant because in Mfssdssippi State Building Commission u. S & S Mouing Inc., 475
So. zd rS9 (Miss. 1985), the Mississippi Supreme Court did address the first portion of section tt-
45-r in the context of a breach of contract claim against the state building commission, and held

that section tt-45-r did not apply. Id. at 16z. The supreme court rejected the building
commission's argument that S & S's breach of contract action against it should have been

dismissed because it did not first follow the presentment procedures under section tt-49-t. Id.In
making this determination, the supreme court held that section 11-45-1 applies only in cases

where the state auditor has authority over the claim at issue, and does not apply to "a claim for
damages for breach of contract." Id.

fl98. We acknowledge that the supreme court in S & S Mouing did not address the portion of
section LL-45-r that addresses where lawsuits against the State may be brought, as it had no

reason to do so. Here, however, this issue is before us. We find no basis for applying the venue

aspect of section rt-45-r when the Mississippi Supreme Court has squarely held that this statute
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does not apply to cases in which the state auditor does not have authority over the

Page z3

claim at issue-like SIC's breach of contract claim in this case. S & S Mouing Inc.,47S So. 2d at
16z. For this additional reason, we find that the Moore decision, which did not address the first
portion of section rt-45-L, does not support SIC's assertion that Hinds County is the proper venue
in this breach of contract lawsuit against the Port Authority. We further find that "Iohnson does
not support SIC's argument, as this Court relied on Moore in Johnson for the general proposition
that venue is proper for a state agency in Hinds County, but, like the Moore court, did not address
the applicability of section tL-45-r to the particular case before it. Johnson, g5o So. 2d at 1035 (fl

5).

fl39. Finally, as recognized in a respected Mississippi treatise, "venue rules operate to locate where
within the state court system a civil action might be conveniently and fairly tried." r Jeffrey
Jackson, Donald Campbell & Justin Matheny, MISSISSIPPI CIVIL PROCEDURE-MISSISSIPPI
PRACTICE SERIES, $ 3:r at z5z (zot9 ed.); see Van Slyke,slo So. zd at 4gz ("[I]t is the uniform
policy of judicial procedure in our state to bring all litigation in personam to the home of the
defendant, and the fvenue] statute must be construed in the light of that policy."). We find that
this policy can only be served by locating venue for this case in Harrison County, where the
Project, and the Port Authority's offices, operations, employees, and commissioners are located.
Indeed, SIC, a foreign corporation, offers no factual basis for locating venue in Hinds County,
Mississippi, but relies solely upon its legal argument that the Port Authority "resides" in Hinds
County, an argument we reject above.

1T4o. In sum, based upon our review of the record, and the applicable statutes, case law, and other
authorities, we find that for venue purposes, the Port Authority "resides" in the First
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Judicial District of Harrison County. Accordingly, we reverse the circuit court's decision denying
the Port Authority's motion to dismiss on this issue, and remand this case to the circuit court for
entry of an order transferring this case to Harrison County Circuit Court, First Judicial District.
see Fluker u. state,2oo so. 3d rr48, 1149 (fl3) (Miss. ct. App. zo16) ("[I]mproper venue is a
reason to transfer a case, not to dismiss it.").

II4T. AFFIRMED IN PART; REVERSED AND RENDERED IN PART; AND REVERSED
AND REMANDED IN PART.
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LEE, C.J., IRVING AND GRIFFIS, P.JJ., BARNES, FAIR, WILSON, GREENLEE,
WESTBROOKS AND TINDELL, JJ., CONCUR.

Footnotes:

:= The Project is one of many projects that are part of a massive, on-going Port of Gulfport
Restoration Program that is being funded by a Community Development Block Grant (CDBG)
Sub-grant Agreement between the Mississippi Development Authority (MDA) and the port
Authority. The MDA is responsible for administering Hurricane Katrina disaster-recovery
programs that are funded by CDBG funds and overseen by the United States Department of
Housing and Urban Development (HUD). Recipients of CDBG funds must comply with an array of
federal rules and regulations when using CDBG funds on any given project.

a As noted in the Port Authority's principal brief, the Contract has not been included in the
record in its entirety because the general conditions, supplemental conditions, specifications, and
contract drawings comprise over 1,150 pages. The parties have included in the record the Contract
excerpts that theybelieve are relevant to this appeal.

e Before the circuit court, the Port Authority also argued that the parties had engaged in
negotiations to the exclusion of arbitration, and that the Port Authority is entitled to
discretionary-function immunity under Mississippi Code Annotated section Lt-46-g (Rev. zoo4)
of the MTCA. The Port Authority does not raise these issues on appeal.

4- See, e.9., Benihana of Tokyo LLC u. Benihana Inc.,79 F. Supp. 3d z3B, 244 (S.D.N.y. zor4)
("[E]ither party by written notice to the other party may elect to submit the dispute to binding
arbitration in accordance with the foregoing procedure."); Hanouer Ins. Co. u. Kiua Lodge Condo
Oraners' Ass'n Inc., zzt So. Sd 446, 448-49 (Ala. zo16) ("Any Claim arising out of or related to the
Contract . . . may at the election of either party . . . be subject to arbitration."); Celtic Life Ins. Co.
u. McLendon, 8t4 So. zd 222, 224 (Ala. zoor) ("Controversies or disputes arising out of, in
connection with, or relating to this certificate which cannot be resolved to the satisfaction of both
parties, may be resolved by arbitration . . . ."); chiarella u. vetta Sporfs Inc., tg94wL 5g7tt4, alx
3 (S.D.N.Y. 1994) ("fElither party may submit the dispute to the American Arbitration Association
. . . in New York City for resolution . . . .").

L See, e.g., Benihana of Tokyo,73 F. Supp. gd at 244; Chiarella, tgg4WL ES7tt4, at *x2-3

6' See, e.9., Hanouer Ins. Co., 22r So. 3d at 456 (arbitration provision provided that
arbitration was to be "in accordance with the Construction Industry Arbitration Rules of the
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American Arbitration Association . . . unless the parties mutually agree otherwiseJ); Celtic Life
Ins. Co., Br4 So. 2d at 224-225 ("These latter clauses resolve any ambiguity created by the use of
the word'may'and make it clear that arbitration is not'optional."'); Benihana of Tokyo,TgF.
Supp. 3d at 244 (Arbitration to be settled by "the IAAAI in the City of New york" by an
"arbitration panel []consistfing] of three (3) members, one (r) of whom shall be chosen by
Licensor, and one (t) by Licensee and the other by the two (z) so chosen."); Chiarella, ;9g4WL
557tt4, at *2 ("[E]ither party may submit the dispute to the tlAAAtl in New York City for
resolution before a single arbitrator chosen by the AAA.").

z The separate arbitration provisions provided, in relevant part

4.6.r Any Claim arising out of or related to the Contract, except Claims relating to
aesthetic effect and except those waived . . . shall . . . be subject to arbitration. Prior
to arbitration, the parties shall endeavor to resolve disputes by mediation in
accordance with the provisions of Paragraph 4.5.

4.6.2 Claims not resolved by mediation shall be decided by arbitration.

Myrick, ro7 So. 3d at 95o (fl16).

L See, e.9., Miss. Code Ann. $ rr-r5-ro9 (Rev. zoo4) (providing for the appointment of
arbitrators); Miss. Code Ann. 0 11-15-119 (Rev. zoo4) (governing the hearing process); Miss. Code
Ann. $ ft-t1-tr7 (Rev. zoo4) (addressing subpoenas and discovery).

I Questions concerning application of the MTCA are subject to a de novo standard of review.
Kelley LLC u. corinth Pub. LItiIs. comm'n, zoo so. gd t1o7,1112-13 (1lr+) (Miss. ct. App. zo16).

rq For the reasons addressed below, we find that Mississippi Code Annotated section fl-45-L
(Rev. zorz), which governs venue for certain actions against the State of Mississippi, does not
apply to SIC's breach of contract lawsuit against the Port Authority.

1! sIC also cites Gaskin u. commonwealth of Pennsylucnia, No. g4-4o48, 1995 wL r54gor
(E.D. Pa. Mar. 3o, rgg'), for the proposition that "[f]or venue purposes, the residence of a state
agency or state official is the state fcapital], even when branch offices of the state agency are
maintained in other parts of the state." Id. at *r. This case is not binding authority, nor do we find
it persuasive. The Port Authority's only location is in Harrison County. It has no branch offices.
Further, even the Eastern District ofPennsylvania has recognized that for venue purposes, a state
official only "resides" in the state capital if the official has "statewide jurisdiction," and otherwise
the residence of a state official is where he performs his official duties. See Tirado u. Srepanik, No.
95-1103,1997 WL 337t47, at xv2 (E.D. Pa. 1997).Here the record and the applicable statutes
reflect that the official business of the Port Authority takes place in Harrison County.
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tz Mississippi Code Annotated section rr-S-r (Rev. zooz) provides, in relevant part, that "all

cases not otherwise provided may be brought in the chancery court of any county where the

defendant, or any necessary party defendant, may reside or be found. . . ."

ra As noted, in Moore u. BeII Cheurolet-Pontiac-Buiek-GMc LLC, 864 So. zd 939 (Miss.

2oo4), the attorney general was sued in his official capacity, and we take judicial notice that the

Office of the Attorney General is located in Jackson, Mississippi.

Similarly, the defendant in the Office of the Gouernor Diuision of Medicaid u. Johnson, 95o
So. zd 1033 (Miss. Ct. App. 2cc6), the Mississippi Division of Medicaid, is located in Jackson,

Mississippi. In Johnson, the plaintiff appealed Medicaid's denial of his nursing home benefits in

the Chancery Court of Walthall County. 95o So. 2d at 1034. In addressing the venue issue, this

Court specifically acknowledged that "it was undisputed that Medicaid does not have an office in
Walthall County," and ultimately determined that venue was proper in Hinds County Chancery

Court. Id. at 1035.

Additionally , in Board of Trustees of State Institutions of Higher Learning u. Van Slyke, 5ro
So. zd 49o (Miss. Lg87), a case also cited by SIC, the supreme court held that the chancery court

erred in refusing to transfer this lawsuit against the Board of Trustees to the First Judicial District
of Hinds County, specifically acknowledging that "all parties agree, and it is a matter of common

knowledge, that the 'public body' subject to this action is located in Hinds County." Id. at 492-93.
The supreme court refused to subject the Board of Trustees to suit in any county where it
conducted business, which would require it to defend actions in all eighty-two countries. ,Id. at

493. These circumstances are not present in this case.

t+ This same proposition is now found in 9zA C.J.S . Venue S ror (zoro).
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